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WRITING IT RIGHT

ONE JUDGE'S "TEN TIPS
FOR EFFECTIVE BRIEF
WRITING" (PART I)
D OUGLAS E. ABRAMS1
before him.7 He directed the Gordon parties to Tip# 9,"Leave
the Venom at Home." 8
STATES BANKRUPTCY JUDGE
"\Vhether you like (or get along well with) your opposition,"
the Tip advises,"has little to do with the merits of a particular
TERRENCE L. MICHAEL (N.D. OKLA.)
case.The most effective attack you can make is to persuade
...me that the other side is wrong.Remember,if you win,
CONSIDERED WHETHER TO APPROVE
they lose." 9 Tip# 9 concluded with an illustrative list of words
A COMPROMISE IN IN RE GORDON,
not to use in brief writing: ridiculous,scurrilous,ludicrous,
preposterous,blatant, self-serving,and nonsensical.10
THE CHAPTER 7 PROCEEDING HAD
Judge Michael's Tip# 9 expresses a venerable cornerstone of
responsible advocacy.More than a century ago,one advocate
DESCENDED INTO RECRIMINATION
recited the tenet this way: "[I]n no case should a brief be used
AND ACRIMONY. 2
as a vehicle for conveying hatred,contempt,insult,
disrespect,or professional discourtesy of any
To support its motion to compel discovery from
nature to the court of review,to the trial judge,or
the bankruptcy trustee,the lawyer for creditor
to opposing counsel." 11
Commerce Bank alleged that the trustee and the
"It isn't necessary to say anything nasty about
United States had engaged in "a pattern ...to
your adversary or to make deriding comments
avoid any meaningful examination of the legal
about the opposing brief," says Justice Ruth Bader
validity of the litigation plan they have concocted
Ginsburg.12 "Those are just distractions.You
to bring ...a series of baseless claims." 0
should aim to persuade the judge by the power
"[T]hey know," the bank's lawyer wrote,"that
of your reasoning and not by denigrating the
a careful examination of the process will show
opposing side....If the other side is truly bad,the
the several fatal procedural flaws that will prevent
judges are smart enough to understand that; they
these claims from being asserted."" "Only by
don't need the lawyer's aid." 10 Justice Sandra Day
sweeping these issues under the rug will the trustee
O'Connor says that "[i]t is enough for the ideas
Douglas E. Abrams and positions of the parties to clash; the lawyers
be able to play his end game strategy of asserting
wild claims ...in hopes of coercing Commerce
don't have to." 1"
Bank into a settlement (which the Trustee hopes will generate
The American Bar Association,The Missouri Bar,and the
significant contingency fees for himselfj."'
U.S.Court of Appeals for the 8th Circuit join other prominent
The trustee responded that the bank's lawyer had impugned
voices in embracing high professional standards for civility.The
his character with accusations that he compromised his fiduciary
Preamble to the ABA Model Rules of Professional Conduct
obligations for personal gain.Judge Michael denied the trustee's
recites "the lawyer's obligation zealously to protect and pursue a
motion for sanctions on procedural grounds,but criticized the
client's legitimate interests,within the bounds of the law,while
lawyer's personal attack: "If Commerce and/ or its counsel have
maintaining a professional,courteous and civil attitude toward
evidence of ...grossly improper conduct,they have a duty to
all persons involved in the legal system." 1' The Missouri Bar
inform the United States Trustee and,possibly,the State Bar of
has adopted Principles of Civility: "It is the duty of all lawyers
Oklahoma ....Such personal and vitriolic accusations have no
to conduct themselves with dignity and civility. Toward that
place as part of a litigation strategy.""
end,each lawyer shall be: Respectful,Trustworthy,Courteous,
Cooperative." 16 The 8th Circuit counsels that "[t]he parties,the
"Leave the Venom at Home"
profession,and the public all lose when the attorneys fail to treat
In his years on the federal bankruptcy court bench,Judge
each other with common courtesy." 17
Michael had read his share of briefs and other filings.Experience
A leading Supreme Court advocate and treatise writer
led him to write "Ten Tips for Effective Brief \Vriting," and to
described the stiff price that a client may pay for its lawyer's
share them on the Court's website to guide counsel who appear
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departure from dignity and civility: "The argument ad hominem
in a brief is always unpardonable, not simply because it is
something no decently constituted brief-writer would include,
but because, like all other faults, it fails of its purpose," namely
to persuade the decision maker." The chief justice of the Maine
Supreme Court confides that "[a]s soon as I see an attack of any
kind on the other party, opposing counsel, or the trial judge, I
begin to discount the merits of the argument."
A Connecticut appellate judge advises advocates that
[y]our character may be the most effective means of persuasion

Knowing the latest work product of the judge or the court is
more convenient today than ever before, thanks to the issuing
court's own website, and to Westlaw, Lexis, and similar search
engines that promptly assemble and store the latest decisions only
keystrokes away. Convenience leaves little room for oversight.

The bedrock professional guideposts? Firmness,
you possess.
yes. Diligent, competent, zealous advocacy, yes. Devotion to the
client, yes. Desire to prevail within the bounds of the law, yes.
Personal attacks on the adversary, no.

have disposed of an issue, we must follow their lead.

Judge Michael's Remaining Tips
All of Judge Michael's perceptive "Ten Tips for Effective
Brief Writing" warrant close consideration from lawyers who
prepare submissions for trial or appellate courts. In 2014, I wrote
about the 10 in Precedent, The Missouri Bar's former quarterly
magazine.21 I reprise that article once more here because the
Journalreaches a wider audience than Precedent commanded, and
becauseJudge Michael's tips remain valuable to lawyers at all
stages of their professional careers.
The rest of this Part I profilesJudge Michael's first four Tips;
Part II will profile the others in the Journal'cnext issue.
Ti # 1: "Your Goal iS To Persuade, Not to Argue"
"Guests on theJerry Springer show argue. Lawyers persuade,"
saysJudge Michael. "The idea behind an effective brief is to
have the audience (the judge and/or the law clerk) read the brief
and say to themselves, 'why are these parties fighting over such
an obvious issue?" 22
Writing in the Journalof the Missouri Bar, one judge posited the
advocate's dual objectives this way: "First, you seek to persuade
the court of the merit of the client's case, to create an emotional
empathy for your position. Then you assist the court to reach
a conclusion favorable to the client's interests in terms of the
23
analysis of the law and the procedural posture of the case."
Neither objective persuasion or assistance leaves room for
advocates who argue (that is, bicker) in the lay sense of the word.
Lawyers, judges, commentators, and court rules commonly label
advocates' presentations as "arguments," but "persuasion" more
accurately describes an advocate's central goals. Advocates who
take the high road demonstrate confidence in the strength of the
client's position; advocates who bicker arouse suspicions about
24
whether personal attack shrouds weakness.

Tp# 3: "Know Thy Circuit"
"We are bound by published decisions of the United States
Court of Appeals for the Tenth Circuit," saysJudge Michael in
the Northern District of Oklahoma bankruptcy court. "If they

that will decide their case has already written on the issue.

. .

. It

is extremely frustrating . .. to have counsel in either written or
oral argument raise an issue and be completely ignorant of the
fact that we decided that issue in a published opinion last week,
last month or last year. "25
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. I can't

we are final."2

If the case does not appear controlled by binding precedent,
or if a binding precedent's application to the facts remains open
to reasonable question, persuasive precedent can help influence
the decision. Persuasive force depends on the precedent's logic
and reasoning, and on its likely harmony with binding doctrine.
Ti # 4: "Know the Facts of the Caves You Cite"
"Real disputes are fact driven,"Judge Michael writes. "For
me, the facts of a case are at least as important as the legal
analysis. Be wary of the case which is factually dissimilar to
yours, but has a great sound bite. Be sure (either in your brief
or at oral argument) to explain why the factually dissimilar case
is applicable to your situation." 2 Judge Michael also advises
lawyers to remain "cognizant of the difference between the
holding of a case and the dicta contained therein. Mostjudges . .
find little value in dicta unless we already agree with it."so
Judge E. Barrett Prettyman of the U.S. Court of Appeals
for the District of Columbia Circuit said this about the perils
of quoting from or citing precedent without recognizing the
constraints imposed by the prior decision's facts: A precedent
is "authority for the decision there rendered upon the question
there presented in the light of the facts there involved, and it is
persuasive for the validity of the reasoning used.

. .

. Sentences

out of context rarely mean what they seem to say."1
"Facts," said Justice Benjamin N. Cardozo, "generate the
law."

Tip# 2: "Know Thy Audience"
"The first thing anyone should do when they begin writing a
brief,"Judge Michael continues, "is find out whether the judge

. .

[ignore that disposition], even if I wanted to.""
Law school teaches the distinction between binding precedent
and persuasive precedent. 'Authority based on precedent,"
Professor Michael E. Tigar says of the first, "is contentindependent, in the sense that the obligation to follow it does not
depend upon logic or persuasiveness, but upon the authority's
position as binding." 27' Speaking about his Supreme Court
colleagues, Justice Robert H.Jackson explained, "We are not
final because we are infallible, but we are infallible only because

32

JusticeJackson confided that "most contentions of law

are won or lost on the facts. The facts often incline a judge to
one side or the other."" After arguing dozens of appeals in the
Supreme Court, legendary advocateJohn W Davis agreed:
"[ITn an appellate court the statement of the facts is not merely
a part of the argument, it is more often than not the argument
itself."'
In the next issue: Judge Michael'c remaining "Tips for Effective Brief
Witing"
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1 Douglas E. Abrams, a University of Missouri law professor, has written or
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19 Leigh Ingalls Saulley, Amphibians and Appellate Cour/i, 14 MAINE B.J. 46, 49
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(West Academic Publishing 2016).
484 BR. 825 (N.D. Okla. 2013).
Id. at 827.
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Id. at 827-828.
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23 Hugh R. Jones, Appellate Advocacy,
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(1991), reprinted in 7 Preceden/ 20 (Winter 2013).
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8 In re Gordon, supra note 2, at 830-831.

9 Id. at 830.
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in these cases don't help anyone"), reported in Debra Cassens Weiss, Federal judge

Knocki "Faux Drama In Briefing" 11i/h Link to Tom Hanki GIF (May 7, 2018), ABA
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11 Orrin N. Carter, Prepara/ion andPresen/a/ion of Cases in Couri of Review, 12 ILL.

L. REV. 147, 152 (1917).

[F]irmness, and preservation of one's own points and rights, seldom necessitate
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25 Terrence L. Michael, supra note 7.
26 Id.
27 MICHAEL E. TIGAXR, FEDERAL APPEALS:JURISDICTION £ND PRACTICE § 1.05, at
12 (2d ed. 1993).
28 Brown v. Allen, 344 US. 443, 540 (1953) Jackson,J.) (concurring in result).
29 Terrence L. Michael, supra note 7.
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31 E. Barrett Prettyman, Some Observa/ions ConcerningAppellate Advocacy, 39 VA. L.

Bader Ginsburg, 13 SCRIBES J. LEGAL NVRITING 133, 142 (2010) (italics in original),

REv. 285, 295 (1953); see also, e.g., George Rossman, Appellate Practice andAdvocacy,
16 ER.D. 403, 415 (1955) ("When the court wrote that passage it had in mind the
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Douglas E. Abrams, One judge'i "An ips. .. ,"supra note 6, at 27.

13 Id.
14 Sandra Day O'Connor, ProJeisionaliim,76 WASH. U L.Q 5,9 (1998), quoted in
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16 The Missouri Bar, Annual Report, 2017-2018 (2018).
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facts of that particular case and the entire body of law. It did not attempt to cram
into that word or passage all of the law.").
32 LLOYD PAUL STRYKER, THE ART OF ADVOCAC Y 11 (1954) (quoting Cardozo).
33 Robert H. Jackson, Advocacy Beore /he Supreme Court: Sugges/ionsJorElc/ive Case
Fresen/a/ions, 37 A.B.AJ. 801, 803 (1951).
34John W Davis, The Argumen/ of an Appeal, 26 A.B.A.J. 895, 896 (1940).
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BAR,

Hotel Phone:

November 2-3, 2018
Hampton Inn & Suites
Country Club Plaza
4600 Summit Drive
Kansas City, MO 64112
(816) 448-4600
-

Dates:
Location:

Join us for this excellent program that will include:
Women in Recovery Panel: What is the Same, What is Different
Discipline System and Common Violations
Recognizing and Responding to Attorneys in Substance Crisis
Anxiety in the Legal Profession
Lawyer Well-Being: What Competence Means in the 21st Centur
Security Awareness Training
ReDort from the National Task Force on Lawyer Well-Beina

SPONSORED BY:

The Missouri Bar, The Bar Plan and The Missouri Bar Foundation
PRESENTED BY:

The Missouri Lawyers' Assistance Program (MOLAP) in cooperation with
The Lawyers' Assistance Committee of The Missouri Bar.
For detailed program brochure, registration and hotel information, please call
800-688-7859 or visit our website at wwwmobarorg/mo~apconference/
to register online.
ssonar
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Send this form with your check, made payable to The Missouri Bar, for the amount due or
pay by credit card (see form below) to:
The Missouri Bar
MOLAP Conference Registration
P. 0. Box 119, Jefferson City, MO 65102-0119
Registrations may be received by mail, fax (573-635-4417) or visit our website at
www. moba r. oimolaconference

to register online.
$54.00
$44.00
$23.00

Registration: Includes Registration for Conference, Dinner Friday evening
and Saturday Breakfast.
Additional guest ticket (s) for Dinner Friday evening
Additional guest ticket (s) for Saturday Breakfast

HOTEL ACCOMMODATIONS:

**$139.00 Hotel Accommodations - this special rate (per night) has been arranged with the
Hampton Inn & Suites - Country Club Plaza, Kansas City, MO.
Reservations are to be made directly with the Hotel at (816) 448-4600.
You will need to mention that you are with
The Missouri Bar- MOLAP room blockto get this special rate.
(

a

i

and rtav

(reservations received after this date is subject to room and rate availability)
(Please list name as it is to appear on name badge)

Check Enclosed

Paying by Credit Card - Select Type

J~mW
VI

DISCOVER

I -

Exp.
De

Date

Card Number/CVV Code

Name on Card
Signature (required forpurchase)
Thank You! We look forward to seeing you at the Conference!
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